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1.

Section
1.642(c)-5(b)(1)

The proposed regulations should clarify the

status of a pooled income fund which meets
all the requirements for qualification but is
not able to attract any donors other than

the first.

Section 642(c)(5) does not appear

to require that there must be more than one

donor although it does indicate an intent that
the fund must be so constituted as to permit

contributions by two or more donors.

In

this context see the transitional rule at
proposed Regulations Section 1.642(c)-7(b)(2)
which permits treatment as a pooled income

fund of a trust which is intended to attract
and contain commingled properties transferred

by more than one donor.

2.
1.642(c)-5(b)(4)

The proposed regulations prohibit the transfer
to the fund of tax-exempt securities and

provides that the governing instrument must
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contain prohibitions against accepting such

securities.

Section 642(c)(5)(C) merely

provides that the fund "cannot have invest
ments" in tax exempt securities.

The proposed

regulations should permit the transfer of taxexempt securities to a qualifying fund provided

the fund immediately disposes of the securities
and does not retain or thereafter acquire such

securities as investments.

3.

1.642(c)-7(c)(1)

The proposed regulations provide that a fund

created prior to January 1, 1971 and having
the required initial characteristics shall be
treated as a pooled income fund only if it is

amended to meet all the requirements of

section 642(c)(5) and proposed Regulation

Section 1.642(c)-5 before January 1, 1971.
Such funds should be given additional time,

say until June 30, 1971, in which to amend
their governing instruments since they comply

in all material respects with the Code, con
sidering the date of issuance of these regula
tions .

4.
1.642(c)-7(d)(1)

The proposed regulations provide that a

deduction may not be claimed until the fund
is amended and "shall be allowed only if the

- 3 -

claim is filed within the period of
limitation prescribed by Section 6511(a)."

Proposed Regulations Section 1.642(c)-7(c)(1)

permits a fund to qualify if amended within
30 days after the conclusion of judicial pro
ceedings necessary to effect the amendment.
Since the period necessary to conclude
judicial proceedings may extend beyond the

limitation period of Section 6511(a), the
language of the proposed regulation should be

changed to make it clear that a claim can be
filed prior to the conclusion of judicial
proceedings if necessary to comply with the

limitation period.

This could be accomplished

by changing the wording of the last sentence
of proposed Regulations Section 1.642(c)-7
(d)(1) to read, in part:

"The deduction will

not be allowed however, until the fund is

amended pursuant to this section...."
5.

1.642(c)-7(d)(2)

The proposed regulation seems unnecessarily
harsh in treating a fund which held any
tax-exempt securities as if it had been in

existence for less than 3 taxable years
preceding the taxable year of transfer.
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Provided the exempt securities constituted
less than a prescribed percentage of the total
value of the fund's investments during the

3-year period, say 20%, the determination of

the highest yearly rate of return could be

permitted based on the actual rate of return
disregarding such exempt securities.

